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Preface

The forest fires of 1997 and 1998 created enormous ecological damage and human
suffering and helped focus world attention on the problem. There is a growing
concern within WWF - The World Wide Fund for Nature and IUCN - The World
Conservation Union that action is needed to catalyse a strategic international response
to forest fires. There are no ‘magic bullets or ‘instant solutions . The issues to be
addressed are complex and cut across many interests, sectors, communities, nations
and regions. WWF and IUCN believe that action only take place when fires are
burning, with little attempt to address the underlying causes.

This iswhy the two organisations have joined forces and developed Project
Firefight South East Asia (PFFSEA) to secure essentia policy reform through a
strategy of advocacy using syntheses and analyses of existing information and new
outputs. More specifically, the project aims to enhance the knowledge and skills of
key stakeholders with regard to forest fire prevention and management and, where
necessary, to facilitate the adoption of new and/or improved options. The project
works at the national and regional levels across South East Asia to support and
advocate the creation of the legidative and economic bases for mitigating harmful
anthropogenic forest fires.

As the problem of forest fires lies beyond the capacity of national governments
and international organisations to handle aone, the project pursues a multiple
stakeholder approach. By combining WWF's extensive network of National
Organisations and Programme Offices in South East Asian, IUCN'’s broad-based
membership, world-renowned scientific commissions, and collaboration with ASEAN
governments, UN agencies, EU projects, CIFOR, ICRAF, RECOFTC, universities,
etc., the project ensures popular participation, public awareness, policy outreach and
programmatic impact in connection with fire-related issues.

PFFSEA undertook studies focusing on three areas of fire management:
community-based fire management, legal and regulatory aspects of forest fires, and
the economics of fire use in South East Asia. The expected results of these studies are
the identification of political, private sector and civil society stakeholders and the
legal, financial and ingtitutional mechanisms appropriate to South East Asia that can
positively influence their fire-related behaviour. In addition, national and international
policies, which promote, or fail to discourage, forest fires are identified.

In addressing the legal aspects, PFFSEA conducted a preliminary review on the
complex legal and regulatory frameworks on fire in Indonesia. The major constraint in
controlling the fires in Indonesia is the country’s weak judiciary and law enforcement
systems. While many studies pointed out that plantation companies are one of the main
culprits for forest and land fires, there has never been much lega action against them.
One of the few successful prosecutions was against PT. Adel Plantation and Industry, a
plantation company that use fire to clear its concession areain Riau in 1999.

PFFSEA considered it is useful to document and examinethe triad against PT. Adei.
This case study sets out how the lega procedure has worked, who was involved in which
function, and how the decision has been made. The information will be vauable to dll
relevant parties — especially government agencies and non-governmental organisations in
Indonesia— on how to make more effective use of the law to prosecute and penalise fire
offenders to reduce fire use in land-clearing activities.
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Executive summary

During the last two decades, Indonesia has experienced widespread forest and land
fires, mainly aresult of extensive land conversion and fire use in land clearing. The
fires exerted enormous costs including loss of lives, health problems, economic
hardship and “uncountable” negative impacts such as loss of biodiversity and natural
habitats, air pollution and, potentially, global warming. While many studies pointed
out that oil palm and pulpwood plantation companies are one of the main culprits for
forest and land fires, particularly in Sumatra and Kalimantan, the Government of
Indonesia has yet to achieve significant success in prosecuting and penalising
suspected companies.

In 2000, fires broke out again in many parts of Riau Province and caused
considerable damages and negative externalities, including haze/smoke pollution that
spread to adjacent provinces and neighbouring countries. Following reports of the
fires and analysis of satellite images from the Environmental Impact Management
Agency, the provincia justice team conducted field investigation in the PT. Adel
Plantation and Industry concession area. The investigation indicated that PT. Adei
Plantation and Industry was responsible for the fires, and the case was handed to the
public prosecutor, who prepared the indictment and took the company to court.

After along trial process that involved judges, public prosecutor, police,
provincial justice team, various government agencies, the company and its lawyers,
and various witnesses — including expert witnesses — the company was found guilty in
October 2001. The genera manager of the company was sentenced to a 2-year
imprisonment and the company was fined Rp 250 million.

However, on 11 February 2002, the High Court reduced the sentence to 8 months
and the fine to Rp 100 million on appeal by the company. The Supreme Court then
upheld this decision at the end of 2002.



1. Introduction

During the last two decades, the use of fire in land conversion has caused widespread
forest and land fires in Indonesia. Devastating fire episodes during April 1983,
August 1990, June-October 1991, August-October 1994, September-November 1997
and March-April 1998 exerted enormous costs including loss of lives, health
problems, economic hardship, and negative impacts such as loss of biodiversity and
habitats, air pollution and, potentially, global warming. The last big fire in 1997/98
has been the worst outbreak in Indonesia and South East Asiafor the last 15 years,
resulting in 10 million ha of forest being destroyed.?

While many studies pointed out that oil pam and pulpwood plantation companies
are one of the main culprits for forest and land fires,? the Government of Indonesia has yet
to achieve sgnificant success to sanction or punish the suspected companies through the
Indonesian lega system. To date, law enforcement efforts include:®

» Following the severe fires in 1997/98, 176 forest concession and plantation
companies that operated mainly in Sumatra and Kalimantan were accused of
using fire— mainly in land-clearing activities — and were issued warnings by
the government. The authorities investigated 13 companies and 5 were taken
to court. However, no company or individual has been penalised.

* In 1999, 22 companies were identified for causing forest fires in their
concession areas. 3 were investigated, 3 others warned, and 2 sanctioned by
the Ministry of Forestry.

* In 2000, 5 companies in North Sumatraand 1 in West Kalimantan were
investigated for similar offences. In Riau, Sumatra, 4 plantation companies
received the first warnings from the Ministry of Forestry, and 1 company the
second. The Timber Utilisation Permit (IPK/Ijin Pemanfaatan Kayu) granted
to another 4 plantation and 6 forest concession companies were revoked
temporarily.

* Alsoin 2000, 2 arsonists from Way Kambas National Park in Lampung,
Sumatra, were sentenced to jail for 20 months, 2 employees from 2 other
companies in Riau for 3 months and 10 days respectively, for setting firesin
the forest.

1 See BAPPENAS (1999a). Planning for fire prevention and drought management project.
ADB TA 2999-INO. Fina Report. Volume 1: Planning for fire prevention and drought
management. National Development Planning Agency (Bappenas), Jakarta, Indonesia; and
BAPPENAS (1999b). Planning for fire prevention and drought management project. Volume 2:
Causes, extent, impact and costs of 1997/98 fires and drought. National Development Planning
Agency (Bappenas), Jakarta, Indonesia.

2 World Bank (2001). Indonesia: environment and natural resource management in a time of
transition. Washington, DC. The report noted that the 1997/98 fire in Indonesia was caused by
large-scale land conversion mainly for plantation development (34%), shifting cultivation
(25%), permanent agriculture (17%), social conflicts with local communities (14%),
transmigration (8%), and natural causes (1%).

3 Report of the Ministry of Forestry to Consultative Group of Indonesia (CGI) in 2001
(unpublished).

While many
studies pointed
out that oil palm
and pulpwood
plantation
companies are
one of the main
culprits for forest
and land fires,
the Government
of Indonesia has
yet to achieve
significant
success to
sanction or
punish the
suspected
companies
through the
Indoensian legal
system.
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Introduction

This study ... e In 2001, 5 plantation companies operating in Riau were taken to court for

is relevant using fire to clear their concession areas. Difficulties in collecting evidence
especially to led to the dismissal of 2 cases; 2 other cases are still pending. One company,
governmental PT. Adei Plantation and Industry, has been found guilty under Environmental
agencies and Act No. 23/1997, Article 41 juncto Article 46. The company’s genera

non- manager was sentenced to 2 years imprisonment and the company was fined
governmental Rp 250 million (US$ 25,000).4On appeal, the High Court reduced the
organisations sentence to 8 months and the fine to Rp 100 million, a decision sustained by
in Indonesia, the Supreme Court at the end of 2002.

on how the

law can be Of the hundreds of court cases, where companies were investigated and partly
applied to prosecuted for using fire in their land-clearing activities, only PT. Adei Plantation and
prosecute Industry has been found guilty and penalised.

and penalise
fire offenders
to reduce fire

This study documents the trial against PT. Adei Plantation and Industry in
Bangkinang Court, Riau Province, Indonesia. It identifies how the legal procedure in
this case has worked, who was involved in which function, and how the decision was

ulse :?nland- made. The information is relevant especialy to government agencies and non-
; cet?vi tigs governmental organisations in Indonesia, on how the law can be applied to prosecute

and penalise fire offenders to reduce fire use in land-clearing activities.

4UsS$ 1 = Rp 10,000
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2. How did it start?

Riau, a province in Indonesia, has in the last five years seen the most incidences of
forest and land fires, which imposed considerable damages and negative externaities
including haze/smoke pollution that spread to adjacent provinces, and to Maaysia
and Singapore. The intensity and scale of fires have increased since 1990. Thisis a
result of Riau’'s land-use policy that encourages extensive forest and land conversion
to plantations, especialy for oil paim and industrial timber (pulpwood) (see
Appendix 1). Due to the acute shortage of remaining dryland in the province,
plantations have been increasingly developed in areas with deep peat soils, which
emit substantially more smoke when burnt. Hence, every year fire and smoke are
considered normal in the province, particularly during the dry season. Although many
plantation companies have been suspected to be responsible for this situation, no
single company was prosecuted through the legal system in Indonesia until 1999.

Since early 2000, Bapeda Wilayah (Bapedawil or Regiona Environmental
Impact Management Agency) has observed recurring fire outbreaks in some sites in
Riau, which produced widespread haze. Based on satellite images, measurements of
coordinates and field monitoring by Bapedalda (Badan Pengendalian Dampak
Lingkungan Daerah or Regional Environmental |mpact Management Agency) field
staff, some of the fires were found to be located within the PT. Adei Plantation and
Industry concession area (Box 1).°

On 6 March 2000, Bapedalwil notified the provincial police department of those
fire events. Consequently, the provincial justice team was asked to investigate the
situation. This marked the starting point for legal action against the company. For the
sequence of the legal process see Appendix 2.

Box 1: Background information on PT. Adei Plantation and
Industry

PT. Adei Plantation and Industry is a joint venture between the Kuala Lumpur
Kepong Plantation Sdn. Bhd. of Malaysia and Al Hakim Hanafiah of Indonesia
with 12,540 and 660 lots of shares, respectively. It has a core business in rubber
and oil palm plantations and has received Hak Guna Usaha (HGU or Utilisation
Permit) for 27,760 ha in Riau, of which 12,860 ha are in Nilo, Pelalawan District
(formerly Kampar District) and 14,900 ha in Mandau, Bengkalis District. About
70% of the concession is on peat soll

The company started operation in 1998 and has established 3,227 ha of oil
palm plantation by March 2000. For land clearing activities, PT. Adei engaged a
contractor, CV. Mitra Primajaya. Such as stipulated in goverment regulations, the
contractor was not allowed to burn the felled and stacked vegetation and logging
residues during land preparation operations.

5 Based on National Oceanographics and Aeronautics Administration (NOAA) satellite images,
Bapedalwil found hot spots in the same areaon 2, 3, 5 and 7 March 2000. Further
investigations noted hot spots in the company’s concession on 4 and 20 November 1999, and
15 December 1999.

A case study of the legal process in Riau, Indonesia 3



3. The investigation

The provincial justice team (see Box 2) conducted the first on-the-ground investigation in
the PT. Adel Plantation and Industry concession area from 14 to 18 March 2000, after
reports of fires were lodged. Headed by the police, the investigation team included
officers from government agencies such as Bapedawil, regional forestry office (Kantor
Wilayah Kehutanan Riau), provincia forestry service (Dinas Kehutanan Proping),
provincid estate crop service (Dinas Perkebunan Proping), and staff from the company.
The focus of theinitial field investigation was to determine whether the site was burnt,
where and when the fire started, the source of ignition, and what was burnt.

Box 2: Provincial justice team

The provincial justice team is an ad-hoc body assembled when required by the
provincial governor. The team leader is usually the Director of Investigation of
the provincial police department, while the team members are representatives of
various relevant government agencies. In environmental cases related to forest
and plantation activities, the core team members come from the provincial
police department, provincial public prosecutor’s office (Kantor Kejaksaan),
Badan Pengendalian Dampak Lingkungan Daerah, Dinas Kehutanan Propinsi,
and Dinas Perkebunan Propinsi.

3.1. Fire location

Local people In the field, the team detected sites at various stages of burning. Some sites were still
thought that ablaze, while fires were dying out in others. Further investigations showed that the
cigarettes or areas burnt were in plantation preparation areas belonging to PT. Adei Plantation and
illegal loggers Industry in Nilo Kecil and TelayapVillages, Bunut Subdistrict, Pelalawan District,

might have been  Riau Province. Based on information provided by the company, the extent of burnt

responsible for the areawas 2,000 ha: 800 hain South Nilo and another 1,200 hain East Nilo.?
fires. The

investigation team

suspected PT. 3.2. Source of ignition

Adei Plantation During the first field investigation, the source of ignition was not found. Local people
and Industry, but  thought that cigarettes or illegal loggers who camped in the middle of the stacking

no clear and area or in the forest adjacent to the oil palm plantation might have been responsible
|egitimate for the fires.

iphysicall The team suspected PT. Adei Plantation and Industry, but no clear and legitimate
evidence that “physical”” evidence that could be used in court under the Kitab Undang-undang

could be used in  Hukum Pidana (KUHAP or Criminal Act) was found. In fact, the team did not know
court was found.  exactly what kind of evidence could be used and how to assemble it. For that reason,

6The size of the area burnt was later calculated using Systeme pour I’ Observation de |a Terre
(SPQOT) citra provided by the Center for Remote Imaging, Sensing and Processing (CRISP).
The data were cross-checked by a ground survey on 10 July 2000. The result showed that
2,970 hawere burnt.

"«Physical” evidence is understood as the person who set the fire.

4 Convicting forest and land fire offences



The investigation

the provincial police department requested the Ministry of Environment to assist in
further investigations. As a result, a forest-fire speciaist and a soil expert from the
Institut Pertanian Bogor (IPB or Bogor Agriculture University) joined the team.

3.3. Further investigation

A second investigation was conducted on 4 and 5 July 2000 (see Appendix 3 for
information about the collection of evidence). Witnesses were interrogated, evidence
collected, and samples of soil and vegetation taken. The samples were then sent to
IPB for analysis.

Results from field investigations and |aboratory analyses revealed that neither
careless use of fire nor the local community was to be blamed. Rather, the fires were
lit intentionally for a specific purpose. It was evident that experienced persons were
involved since the fires were controlled to stop at the boundary of the planting blocks
and did not escape to other blocks or the community forest adjacent to the plantation
(see Box 3).

Based on the investigation, the police prepared a report, clearly indicating that
PT. Adei Plantation and Industry was responsible for fires in its concession area. On
22 September 2000, the police issued a Surat Pemberitahuan Dimulainya Penyidikan
(SPDP) No. B.134/1X/2000 that formally initiated the investigation of PT. Adei. This
letter, together with the investigation report, was sent to the provincia prosecutor’s
office on 22 October 2000.

Box 3: Results of the investigations

Results from field investigations in burnt areas and laboratory analyses of water
and soil samples:

¢ Residues — logs, branches and shrubs — were burnt in the sites
investigated.

e Heat penetration into stacked logs indicated high intensity fires.

* Average heat penetration into the peat layer was 10 cm.

e Fires occurred in subsequent blocks after clearing and stacking
activities, identified by hot-spot data (see Box 4) and subsequent
ground truthing.

* Fires stopped at the boundary of the planting blocks and did not extend
to other blocks or community forests adjacent to the plantation.

*  Fires occurred during the short dry period within the rainy season, and
were started at night.

Furthermore, the company had no fire prevention and suppression facilities
according to government regulations; nor had it conducted any fire prevention
activities. An investigation conducted in the 1999-planting site showed that the
fires were deliberately set for land preparation.

A case study of the legal process in Riau, Indonesia 5



The investigation

Box 4: What is a “hot spot”?

A “hot spot” is an area of 1.1 km?(a single pixel) on a satellite image, where the
ground temperature is considered hot enough to indicate the presence of fire.
The temperature is measured by onboard advanced ultra high-resolution
radiometer sensors on the NOAA satellites.

A hot spot may be partially or completely burnt; it does not show exactly how
much of the area is burnt. The number of hot spots can vary greatly from one
measurement to the next depending on time of the day (fire activity calms down
at night and is strongest in the afternoon), weather (the sensor cannot penetrate
clouds and haze) and the organisations that provide the data (there is no
standard for the temperature threshold for defining hot spot).

Hot spots provide little information without supporting analysis and
interpretation. Generally, large numbers and clusters of hot spots and/or hot
spots that persist over time are good indicators of fire problems. However, the
lack of comparative analysis of satellite data and their interpretation represents
a significant gap and limits the ability to use hot spots to identify fire problems.
Hot-spot data are most useful when combined with information such as land
use, vegetation cover, habitat of animals or other maps. Topographical errors of
hot spots can reach up to 3 km.

Fire management agencies in the United States of America, New Zealand,
Spain, South Africa, Thailand, Australia and many other countries do not use hot
spots for fire detection and monitoring. Hot spots are considered unreliable and
slow for fire operational purposes with alternatives, such as fire towers, fire-
spotting aircrafts and fire reporting by the public and organisations, providing
more useful information.

Source: Burning ISSUES No. 4 (2003): Burning Questions about Fire.
Project FireFight South East Asia, Bogor.

6 Convicting forest and land fire offences



4. The prosecution

After receiving the SPDP from the police, the provincia prosecutor’s office issued the
Surat Perintah Penunjukkan Jaksa Penuntut Umum No. Print-148/0.4/Es/10/2000 to
appoint a team of three prosecutors to handle the case. The team had to coordinate the
investigation and collection of data and facts in collaboration with Riau’s police to
prepare the indictment against the company.

The prosecutors examined and evaluated the information obtained from the
police including statements from the witnesses, experts and suspects, sample analyses,
and Analisa Mengenai Dampak Lingkungan (AMDAL or environmental impact
assessment). Again the lack of knowledge and experience in analysing technical
issues such as the results of vegetation and soil tests was solved with the help of afire
specialist and a soil expert provided by the Ministry of Environment.

On 20 December 2000, the prosecutors requested the Riau police to:

» formalise the experts statement into a“Letter of Statement” that can be used
as visum et repertum during the trial; and

» determine the status of three witnesses — two field supervisors and the
manager of the company — to be named as the suspects in the case.

The police prepared the letter as requested and also decided to file separate
charges against the three suspects for arson.® On 6 January 2001, the head of the high
prosecutor’s office (Kegaksaan Tinggi) in Riau issued Surat Pemberitahuan
Penyidikan Sudah Lengkap (P-21), confirming that the investigation had been
completed, formally and materialy. Furthermore, the P-21 requested the Riau police
to hand over the accused, the general manager of PT. Adel, and existing evidence to
the prosecutor’s office. At the same time, the head of the criminal section at the
prosecutor’s office in Bangkinang informed the court about the case.

The police handed the accused over to the prosecutor’s office on 22 January 2001,
and the accused was interrogated in court. The hand over and the interrogation were
documented in Berita Acara Penerimaan dan Pendlitian Tersangka (BA-15).

On 10 February 2001, the prosecutor’s office delivered a pre-trial submission to
the court in Bangkinang. The most important points of the submission were:

» Thefiresin the PT. Adel Plantation and Industry’s concession area were
started by people and were not natural wildfires.

e Thefireswere well planned and set systematically, and therefore only
someone with the experience and expertise in burning could have set them.

»  Based on the results of field investigations and laboratory analyses, it was evident
that PT. Adel Plantation and Industry was responsible for the fires. The public
prosecutor accused the general manager and three of his staff for the crime and
charged them under the KUHAP for the following violations (see Box 5):

» Primary charge: violation of Article 41, Paragraph 1 jo (related to)
Article 46 UU No. 23/1997 (Environmental Act) jo Article 55, Paragraph
1(1) joArticle 64, Paragraph 1 KUHAP.

» Subsidiary charge: violation of Article 42, Paragraph 1 jo Article 46 UU
No. 23/1997 (Environmental Act) jo Article 55, Paragraph 1 (1) jo Article
64, Paragraph 1 KUHAP,

8 At the time of finalising this report, the charges against the three suspects were still pending.

A case study of the legal process in Riau, Indonesia 7



The prosecution

The prosecutors also presented an expose (Gelar Perkara) on the case in Riau's
high prosecutor’s office in Pakanbaru to obtain feedback for building a stronger case.
The exposé was attended by the staff and representatives of the senior and state
prosecutor’s offices, national and regional Environmental Impact Management
Agencies, and experts from I1PB.

Box 5: The Environmental Act

Undang-undang Lingkungan Hidup (Environmental Act) N0.23/1997 was used in
the PT. Adei Plantation and Industry’s case because it was an environmental issue.
In addition, the hot spots were detected in an oil palm plantation outside the forest.
The suspects could not be charged under the Forestry Act, which is usually used for
cases involving arson. Specifically, Articles 41 and 46 were used for primary
conviction, and Articles 42 and 46 for secondary conviction of the suspects.

Article 41, Paragraph 1 states that “any person who in contravention of the
law intentionally carries out an action that results in environmental pollution and/
or damage is criminally liable to a maximum imprisonment of 10 years and a
maximum fine of Rp 500 million.”

Article 42, Paragraph 1 states that “any person who in neglect carries out an
action that results in environmental pollution and/or damage is criminally liable to
a maximum imprisonment of 3 years and a maximum fine of Rp 100 million.”

Article 46 states that “if a criminal action that is provided for in this chapter is
done by or in the name of a legal body, company, association, foundation or
other organisation, criminal charges are made and criminal sanctions along with
procedural measures as provided for in Article 46 are imposed both against the
legal body, company, association foundation or other organisation concerned and
against those who give the order to carry out the criminal action concerned or
who act as leaders in the carrying out of it and against the both of them.”

Most importantly, the Environmental Act states that fire ignition is a “corporate
crime” and not a “personal crime” such as stated in other laws, e.g. the Forestry
Act. Hence, every plantation company is responsible or can be charged for fire
outbreaks in its plantation area. In the case of PT. Adei Plantation and Industry,
the general manager shouldered this responsibility.

Prof. Dr. Muladi, the former Minister for Judiciary, who was also the Head of
the formulation team for the Environmental Act, clarified that:

e acorporate crime means not only a crime conducted by a corporate
body but also by person(s) on behalf of the corporate body. A mistake or
neglect of a corporate manager, for example, could also be interpreted
as a corporate mistake; and

e acorporate crime is an act against the law that resulted from a decision/
policy made by the corporate manager.

In addition to being charged under the Criminal Act, the company was also
charged separately under the Civil Act, where it was to pay about Rp 273 billion
(approximately US$ 30.3 million) to compensate for the losses and damages (e.g. to
health and environment) resulting from the fires. The calculation of the compensation
is shown in Appendix 4. At the time of writing, the company has agreed to
compensate the Indonesian government US$ 1.1 million. The government would in
turn drop the civil lawsuit and use the money for reforestation programs.

8 Convicting forest and land fire offences



5. The trial

The court set the trial date on 26 February 2001 after receiving the pre-trial
submission. A team of three judges, one chairperson and two members, was
appointed to hear the case.

After hearing the charges from the prosecutor, the “ Eksepsi” ° on the second day
of the trial on 7 March 2001 (Box 6), and the prosecutor’s rebuttal to the Eksepsi on
19 March 2001, the judges issued the Putusan Sela No. 19/Pid-B/2001-PN/BKN *° on
2 April 2001, which:

* rgected the Eksepsi;

e concurred that the charges were complete and clear, and therefore could be
used as basis for further investigation; and

o ordered the prosecuting team to present the witnesses and evidence in court.

Box 6: Eksepsi by the defence

In the Eksepsi, the defence argued that the case had to be dismissed because
the charges were unclear (obscure libel), mainly:

e The charges did not specify clearly whether the general manager was
“a contravener” or “an accomplice” or the one who “ordered” the fires.
The prosecutor could not prove that the general manager was, either
directly or indirectly, involved. The point was very critical since no one
was seen setting the fires and no one witnessed the company using
fires, as required by the law.

e There was insufficient evidence to charge the suspect. There was no
“physical” evidence (i.e. the perpetrator) and the main evidence used
(e.g. the conclusion that the heat penetration of 10 cm into the peat
layer was an indication of deliberate burning) was only expert witnesses’
assumptions and speculations based on unproven scientific calculation.

e The accusation was a political ploy because Indonesia was under
pressure from Malaysia and Singapore for causing haze-related
problems that affected both countries seriously. To counter the
allegations, Indonesia needed to prove that Malaysian and Singaporean
companies and citizens were also responsible for fire and haze
problems in Indonesia.*

9«Eksepsi” is the defence’s response to the charges.

10«pytusan Sela” is a decision made by the judge after hearing and considering the accusation
by the prosecutor and the reply by the defendant’s lawyer. If the judge is convinced that thereis
astrong indication for a criminal act, then the trial will continue with the questioning of the
witnesses. If not, then the case can be dismissed.

™ The accused is aMalaysian national.

A case study of the legal process in Riau, Indonesia 9



The trial
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Hearings were conducted between April and June 2002. A total of 23 witnesses
from both sides testified before the court. On 9 June 2001, the judges, prosecutor,
defence lawyers, accused and witnesses were al so taken to the burnt areas for an on-
site ingpection.

After the hearing sessions and field visit, the prosecutor formally charged the
accused on 26 July 2001, the 22" day of trial. The main indictment was that the
accused broke the law by conducting an activity that caused pollution and/or
environmental damage on purpose, contravening Environmental Act No. 23/1997
Article 41, Paragraph 1 jo Article 46 jo KUHAP Article 55, Paragraph 1 (1€) jo
Article 64, Paragraph 1. The subsidiary charge based on Article 42 was dropped
because the primary charge was seen to be sufficiently airtight. The prosecutors aso
asked for a4-year imprisonment and a fine of Rp 500 million or 8-month
imprisonment in lieu.

On 9 August 2001, the defence presented its Pledoi,*? followed by the
prosecutor’s Tanggapan (reply) on 23 August 2001, and then again by the defence’'s
Duplik® on 6 September 2001. Finally on 1 October 2001, the court issued the
Keputusan Pengadilan No. 19/Pid-B/2001/PN.BKN, which declared that the accused,
the general manager of PT. Adei Plantation and Industry, was.

« found to be guilty of acting against the law by conducting an activity on
purpose, which caused pollution and/or environmental damage;

e sentenced to 2 years imprisonment;

e fined Rp 250 million or 6 months imprisonment; and

e ordered to pay the trial administration cost of Rp 5,000.

On 8 and 12 October 2001 respectively, the prosecutor and the defence appealed
againgt the ruling at the High Court in Riau, which in response reduced the sentenceto 8
months and the fine to Rp 100 million on 11 February 2002. Again, both parties appealed
on 7 March 2002, but the Supreme Court upheld the decision at the end of 2002.

12 Response to the prosecutor’s indictment statement.

13 Response to the Tanggapan.

Convicting forest and land fire offences




6. Lessons learned

Thetrial of PT. Adei Plantation and Industry was the first successful environmental The trial of PT.
case against a company causing forest and land fires in Indonesia. It lasted almost two Adei Plantation
years — since the beginning of the investigation — until the court ruling. It wasalong  and Industry was
process affected by many difficulties and constraints, particularly for the investigation the first

team, prosecutor and judges. The reasons for the lengthy process include: successful
environmental
case against a
company causing
forest and land
fires in Indonesia.

Unclear laws and regulations

Thisisthe first case where the Environmental Act was used successfully asthe legd basis
for conviction. In many “similar” cases, the convictions were usually based on the
Crimina Act or Forestry Act, where fire ignition was seen as a“persond crime” and
therefore a company could not be charged for the crime. Instead, the new act placesthe
ligbility for environmenta crime, e.g. causing forest and land fires, on the corporate body.

The Environmental Act, however, can “only” be used if the fire is set by, or in the
name of, alegal body, company, association, foundation or other organisation. Similar
to the Crimina and Forestry Acts, the Environmental Act can be used effectively only
if there is a physical perpetrator who set the fire, i.e. the company is not responsible
for fire in its concession area unless a person or a group can be charged. Hence, the
arguments during the whole trial principally were centred on the question whether the
general manager of the company should be responsible for the fires that were set by
unknown person(s). After the trial, the chairperson of the team of judges has appeaed
for decisions to be based also on “conscience” and “moral” considerations even if no
perpetrator is caught.

Lack of capacity and capability

Thetrid of PT. Adel was the first “fire” case where serious efforts were made by
government agencies to prosecute a plantation company under the Indonesian legal
system. Until the trial — and until January 2003 — there was no reference and standard
procedure to guide the conduct of court cases related to environmental fire offences.

The investigation team was also inexperienced with the kind of evidence that
could be used and the way to collect it. In other environmental cases, the police
usually focuses on finding any physical evidence and perpetrator to satisfy
requirements of the Criminal Act. Likewise, the prosecutors had difficultiesin
analysing the data and documents, particularly those on technical issues such as
vegetation and soil analyses. The police and the prosecuting team had to ask the
Ministry of Environment for expert assistance in conducting field investigations,
collecting data and information, and preparing the indictment.

During the trial, it was very difficult and time consuming for the experts to
explain the technical aspects to the judges, e.g. what a hot spot is, what peat is and
why fire can be used to improve chemical and physical soil properties. Even the
experts lacked the knowledge for estimating the costs of lost “intangible benefits’
(e.g. ecological services such as biodiversity and prevention of erosion) in calculating
the level of compensation. Furthermore, no act specifically regulates the
compensation that has to be paid by the company for environmental loss or damage;
usually thisis determined under the Civil Act. In PT. Adel’s case, the calculation was
based on the expert witnesses' analyses.

A case study of the legal process in Riau, Indonesia 11




Lessons learned

When fires are set
in aremote area
with limited
monitoring
opportunities, the
function of the
local community
is critical in
reporting fire
occurences and in
providing
information
needed to
prosecute the
offenders.
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Limited resources — field staff, equipment and funds — of government agencies
were another constraint. For instance, Bapedal could not afford to acquire al the
satellite images covering the PT. Adel concession area for a complete assessment of
burnt area. In addition, low salaries, career uncertainties and little appreciation of
their skills and knowledge have resulted in a passive and unmotivated workforce. All
of these limitations and constraints lead to ineffective and inefficient work
performances of the responsible agencies. The second field investigation, for instance,
was conducted three weeks after the fires were reported. It is of course questionable
whether the evidence collected at that time was still conclusive.

Lack of coordination among various agencies

An obvious weakness is the lack of participation of several government agencies,
from the local to the national levels, in the whole process. Particularly as “owners’ of
the concession areas, the forest and plantation agencies should be highly interested in
the tria, but they kept alow profile instead. Contrary to their functions and tasks as
part of the provincial justice team, these agencies did not actively collect and analyse
the data during the field investigation, nor help prepare the indictment. There is no
clear explanation for this lack of interest, although one possible reason could lie in
their limited capacity and capability. However, other agencies such as Bapedal, face
similar problems but were actively engaged in the process.

The positions and statements of the agencies involved were also contradicting.
While Bapedal and other government agencies were convinced that PT. Adel used fire
in preparing its plantation area, two field investigation reports from Dinas Perkebunan
(Plantation Agency) — one before the trial (11 July 2000) and one during the tria (7
November 2000) — stated that:

» PT. Ade practised zero burning in land clearing;

o fires from adjacent community areas might have spread to the plantation area
of PT. Adei; and

e the company had sufficient fire prevention and suppression equipment

All these points are clearly refuted by the evidence collected. Unfortunately, it is
impossible to verify and examine the reasons for such contradictions.

Lack of support from local communities

When fires are set in a remote area with limited monitoring opportunities, the function
of the local community is critical in reporting fire occurrences and in providing
information needed to prosecute the offenders.

However, most local communities are reluctant to support government agencies,
they participate only when fires (including haze pollution) affect and threaten their
livelihood directly. There are no incentives for them to report any violation of the law
or monitor and collect data on fires. The overwhelming problem of unclear land
tenure in Indonesia very often deprives the local communities of rights over land and
natural resources. It is no wonder that the poor villagers do not care much about their
environment, or else have no opportunity to do so, as they struggle to eke aliving out
of their limited local resources.

Convicting forest and land fire offences



Lessons learned

During the trial of PT. Adei, the local community living around the
plantation area was reluctant to help and provide information to the police and
the investigation team. Moreover, during the first field investigation, some
community members laid the blame for the fires on hunters and illegal loggers
who camped in the area. Only a few community members were willing to be
involved in the trial process and testify in court.

Lack of data and information
The difficulties faced by the investigation team in analysing the case, including
preparing the indictment, were also partly due to the lack of data and information. The The difficulties

prosecutors and experts, for example, were unable to estimate the level of faced by the
compensation for fire- and haze-induced health problems, loss of forest products, jobs investigation

or incomes, because they did not receive the necessary data from relevant agencies. team in analysing
Data on forest stands and vegetation cover in the area before PT. Adei’s plantation the case were
was established, for example, were not provided by the local Forest Agency. In partly due to the
addition, the collected data had to be checked very carefully, since there were lack of data and
numerous inconsistencies and contradictions between data from different agencies. information.

A case study of the legal process in Riau, Indonesia 13
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7.

Recommendations

To address the weaknesses and problems discussed, several conditions have to be met
for effective law enforcement.

i. Regulatory framework:

Integration and consolidation of current regulations into one comprehensive law
on forest and land fires with its corresponding decrees, rules and guidelines. This
law has to be harmonised with laws in other sectors (e.g. plantations).
Development of clear guidelines on steps and requirements for conducting
trials on fire-related crimes. This should cover the process from collecting and
analysing data until the court appearance.

Formulation of clear guidelines on what constitutes sufficient evidence to prove
violations to ensure that charges against offenders can be sustained in court. For
this purpose, experiences and systems developed in some countries (e.g. the
United States of America and Austraia) can be used as reference points.
Implementation of rigorous law enforcement against violations. The system of
gtrict liability, where the landholders are responsible for the fire unless they
can prove otherwise, such as practised in Australia and Malaysia, could be
applied. The offenders should be responsible for costs incurred in
rehabilitating burnt forest areas. Such a provision, if enforced, could be a
powerful deterrent, particularly to potentia private sector offenders.

In addition to defining pendlties for violations by private sector actors, the forest
fire regulatory regime should set accountability standards for public sector
authorities and specify the consegquences for failing to meet those standards.

ii. Ingtitutional framework:

Clear definition and appropriate distribution of fire management
responsibilities and roles of government agencies and other stakeholders.
Improved coordination and cooperation within and among various
government agencies through clearly defined and agreed upon procedures and
mechanisms. Moreover, the agency responsible for fire management must
have sufficient authority to conduct cross-sectoral coordination among
relevant agencies.

Allocation of sufficient resources, especially financial, staff and equipment.

iii. Capacity building:

Improving the skills and knowledge of al parties, including the police and
government agencies conducting the investigation, prosecutors, judges, and
expert witnesses. This can be facilitated through forma and informal education
(e.g. training and workshops), with input from countries experienced in
prosecuting environmenta or fire offences.

iv. Incentives:

Development of incentive schemes for all parties involved in enforcing the
law on forest and land fires, including a reward system for good behaviour.
Particularly for government officers, it must be ensured that they have
sufficient income and facilities to conduct their functions and tasks.

Convicting forest and land fire offences




Appendix 1. Fire use and plantation development
in Riau Province

Companies prefer to use fire as the main tool for clearing land during Site preparation for
plantations. One reason for its widespread use is that fire, in the short-term, isrelaively
cogt-effective for managing vegetation. After clearing forestland for agricultural purposes,
the ground is covered by fallen trees, trunks, branches and leaves. Burning removes al the
debris to ease movement of equipment and machinery, and opens up the area for planting.
Fire can aso be used to control undesirable native species, such as weeds.

However, apart from its relatively low cost per unit area, fire can cause many
adverse consequences if it is not properly used. Riau has experienced regular
wildfires causing deaths, health problems, economic loss and reduction of
biodiversity and natural habitats. The devastating fires in 1997 and 1998 — associated
with the periodic El Nifio climatic phenomenon — have been the worst outbreaks in
Riau for the last 15 years. They badly affected the province and Indonesia, and also
neighbouring countries, particularly Singapore and Malaysia, through transboundary
haze pollution. Fire use on peat soils (for land-clearing purposes) has been identified
as the major contributor to smoke and haze pollution.

Degspite the low fertility of peat-swamp soils, and the difficult and expensive
infrastructure development, companies continue to convert the swampland into
plantations for two major reasons:

»  The acute shortage of remaining dryland that is free from claims of land
ownership and land-use rights. Companies prefer to avoid conflicts with
increasingly vocal indigenous and local communities.

» Additiona plantation establishment costs incurred can be offset through
selling commercially valuable timber produced during land clearing.

It is estimated that peat-swamp forests in Riau cover approximately 4.3 millionha  Converting the
or 27% of the total peatland of Indonesia.’* Asin other parts of Indonesia, the swamps  heavily

in Riau were formerly forested. High logging intensities and non-sustainable uses, depleted

along with development and rising population pressures, have severely degraded the forests into
forests. These pressures aso mean that regeneration of forests in these areas is unlikely. plantations
Converting the heavily depleted forests into plantations (mainly oil palm) forms an forms an
important part of Riau’'s development strategy. According to the Riau's Regional important part
Environmental Impacts and Control Agency in 1999, there were 261 companies of Riauis
possessing land designated for plantation development. Particularly extensive development
conversion of the peat swamps has taken place in Kampar and Bengkalis Districts. strategy.

Recent rapid development of new oil palm plantations in Riau is in areas with deep
peat soils athough these areas are still officially gazetted as both production and
protection forests. There is also alaw (i.e. Government Regulation No. 32/1990 on
Protected Peat Forest Area) prohibiting development on peat more than 3 m deep.

The pressures for expansion will ensure that companies will continue to rely on
fire to clear their land. Much of this will be on peatlands and all will be illegal. Clear
guidance, standards for collection of evidence, education and training of agencies,
court officers and others who will be required to prepare evidence, support and
conduct trials are critical for reducing the losses and negative impacts of fire use.

14 Bowen, R. (2000). Haze in Riau: Case of deja vu. Jakarta Post, 3 August 2000.
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Appendix 2:

The sequence of the legal process

Time

Activities

Remarks

7 March 2000

"Gelar Perkara"
(exposé) at the Police
National Headquarter
(Mabes Polri) in Jakarta

Attended by tnvestigator from the police
department in Riau, staff from National
Environmental Impact Management
Agency (Bapedal Pusat), staff from state
prosecutor's office, head and staff of
Riau's high prosecutor's office,
Indonesian Centre for Environmental Law
staff, and expert from IPB.

14-19 March
2000

First field investigation

Data collection:

- location of burnt areas;

- source of ignition (company staff
information);

- looking for the witnesses;

- witnesses' statements;

- map of area burnt; and

- collected materials for evidence.

4-5 July 2000

Second field
investigation

Data collection:

- location of burnt areas, land type,
general information on areas:

- stacking condition and pattern;

- samples for laboratory analysis (water,
peat/soil, ash, micro-organisms);

- identification and analysis of burnt
materials (fuel potency, amount of
biomass burnt), indication of fire
spreading pattern; and

- company's working plan, organisation
and preparedness for fire management
(number and type of equipment).

July-August 2000

Laboratory analyses:
- water, peat/soil, ash

Conducted in IPB, Bogor. The results
were sent to the Ministry of Environment,
which forwarded them to the Riau police.

22 September
2000

The Riau police issued
"Surat Pemberitahuan
Dimulainya Penyidikan"
(Letter to Initiate
Investigation) No.
B.134/1X/2000.

Sent to and received by high prosecutor's
office in Riau on 22 October 2000.

22 October 2000

Head of the high
prosecutor's office in
Riau issued "Surat
Perintah Penunjukkan
Jaksa Penuntut Umum "
(Letter of Appointment of
Attorney's Team) No.
Print-148/0.4/Es/10/2000

Appointment of prosecuting team:
- Hj. Yusnelly Ghazali, SH

- Djabaik Haro, SH

- Mirmasuri Kasim, SH.

The team has to coordinate the
investigation and collect data/facts in
collaboration with Riau police.

The prosecuting team evaluated and
analysed samples, AMDAL, and so on,in
addition to existing documents on
investigation of and interviews with:

- withesses

- expert witnesses

- suspect.

Convicting forest and land fire offences
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20 December
2000

The prosecuting team
issued and sent two
letters (P-18 and P-19)
to the Riau police.

P-18: statement of the expert
witnesses should be turned into a
formal Letter of Statement so that it
could be used as visum et repertum.
P-19: status of three witnesses
should be clarified to determine
whether they are to be classified as
suspects.

December 2000

The Riau police
followed up on the two
letters.

The first requirement (in P-18) was
fulfilled by the police.

Regarding the second request (in P-
19), the police decided not to
include them in the case against the
company but to charge them
separately for arson.

6 January 2001

Head of the high
prosecutor's office in
Riau issued "Surat
Pemberitahuan
Penyidikan Sudah
Lengkap" (Letter of
Confirmation that the
Investigation has been
completed) (P-21).

The case is complete, formally and
materially. The police should hand
over the suspect and the evidence to
the prosecuting team.

Head of the criminal section of the
prosecutor's office in Bangkinang
informed the court about the case.

22 January 2001

The Riau police handed the suspect
over to the prosecutor's office
through Riau's high prosecutor's
office. The court then questioned the
suspect.

The hand over and the results of
interrogation of the suspect were
documented in "Berita Acara
Penerimaan dan Penelitian
Tersangka" (Report of Hand over
and Investigation of Suspect BA-15).

The prosecuting team
prepared the pre-trial
submission.

The main point in the submission
was that the suspect was the
manager of PT. Adei Plantation and
Industry, and the suspect was
accused of:

- primary violation: Article 41,
Paragraph 1 jo (related to) Article 46
UU No. 23/1997 (Environmental Act)
jo Article 55, Paragraph 1 (1e) jo
Article 64, Paragraph 1 KUHAP
(Criminal Act); and

- subsidiary violation: Article 42,
Paragraph 1 jo (related to) Article 46
UU No. 23/1997 (Environmental Act)
jo Article 55, Paragraph 1 (1e) jo
Article 64, Paragraph 1 KUHAP
(Criminal Act).

February 2001

"Gelar Perkara"
(expose) at the high
prosecutor's office
(Kejaksaan Tinggi) in
Pakanbaru, Riau.

Attended by the staff/representatives
from the high and state prosecutors'
office, national and regional
Environmental Impact Management
Agencies, and expert from IPB.

A case study of the legal process in Riau, Indonesia
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10 February 2001

Appointment of the
team of three judges.

The charges were filed at the court
in Bangkinang, which then set the
trial date on 26 February 2001.

The judges were:

- Hamdi, SH

- Setia Rina, SH, and
- Joni, SH

26 February 2001

First session of the
trial

The prosecuting team read the
charges.

7 March 2001

Second session of the
trial

The defendant's lawyer responded
with the Eksepsi.

19 March 2001

Third session of the
trial

Reply from the prosecutors in
response to the Eksepsi.

2 April 2001

Fourth session of the
trial

The judges issued "Putusan Sela"
No. 19/Pid-B/2001-PN/BKN , which
mainly:

- rejected the Eksepsi;

- accepted that the charges were
complete and clear, and therefore
could be used as basis for further
investigation; and

- ordered the prosecutors to present
the witnesses and evidence in court.

Continuation of the trial

Until the end of June 2001, there
were 21 court sessions with 21
witnesses and 8 expert witnesses.

9 June 2001

Field visit

The judges, prosecuting team,
defence lawyers, accused, and
expert withesses visited PT. Adei
Plantation and Industry's
concession.

26 July 2001

The prosecuting team issued the
Letter of Criminal Charge (P42) No.
Reg.Perkara-PDM-01/BKN/Ep.2/2/-
2001, stipulating the principal
charge and the sentences if
convicted:

- as the primary charge, the
accused acted against the law by
conducting activities that caused
pollution and/or environmental
damage on purpose. The subsidiary
charge was dropped, since the first
one was seen as being convincing
and proven.

- 4 years' imprisonment (minus city
arrest).

- a fine of Rp 500 million or 8
months' imprisonment.

Convicting forest and land fire offences




9 August 2001

"Pledoi" from the defence.

23 August 2001

"Tanggapan" from the prosecutors in
response to the Pledoi.

6 September
2001

The defence submitted the "Duplik" in
response to the Tanggapan.

1 October 2001

The court issued the
decision, Keputusan
Pengadilan No.
19/Pid-B/2001/PN.-
BKN).

The most important aspects of the
decision are:

- the accused, the general manager of
PT. Adei Plantation and Industry, acted
against the law by conducting activities
that caused pollution and/or
environmental damage on purpose;

- the accused was sentenced to 2
years' imprisonment (minus city
arrest);

- the accused was fined Rp 250 million
or 6 months' imprisonment; and

- the accused has to pay the ftrial
administration cost of Rp 5,000.

8 October 2001

In reply to the decision, the
prosecutors appealed to the Riau High
Court.

12 October 2001

The defendant appealed to the Riau
High Court.

11 February 2002

The High Court issued the decision
letter No. 75/PID/2002/PTR that
reduced the sentence to 8 months and
the fine to Rp 100 million.

7 and 9 March
2002

In reply to the decision of the High
Court, the prosecutor and the
defendant appealed to the Supreme
Court through Bangkinang's Court.

End of 2002

The Supreme Court upheld the High
Court's decision

A case study of the legal process in Riau, Indonesia
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Appendix 3: Collecting the evidence

Evidence for the trial have been gathered by:

1
2.

3.

Collecting and analysing documents, maps and satellite images;

Field measurements and investigation for collecting materials and ground
truthing; and

Laboratory analyses.

What kind of information should be collected or prepared before the investigation?*

1
2.
3.

Hot-spot data for the area under investigation;
Topographical maps; and
Most recent land-use data and maps for the location.

What kind of equipment should be used for field investigation?

oSouhrhwnNE

Globa Positioning System (GPS);

Ring samplers (to collect soil samples);

Sampling bottles (to collect soil samples);

Camera/Handy cam;

Calculator;

Envelopes, sample containers, plastic bags (to collect mainly vegetation and
soil samples); and

Writing materials.

Field investigation
The objectives of the field investigation were to determine:

1

2
3.
4,
5

Was the site burnt or not?

Where and when did the fire start?

What was the source of ignition?

What was burnt and for how long?

What were the impacts of fires and the resulted damages/losses?

The field investigation was supported by two experts, i.e. afire specidist and a
soil/environment expert. The task of the former was to help the investigation team
find answers to the first four questions, the latter to the last one. The investigation was
conducted in suspected burnt and unburnt areas, focusing on the following:

1. ldentification of the location

The exact location or coordinates of burnt sites — as identified by NOAA and CRISP
hot-spot data— were measured by GPS. Data on time and period of fires were
collected from NOAA satellite images. Smoke spreading patterns were also analysed
using satellite data and film recorded by handy cam in the field. Additionally, the
information on wind speed and direction was obtained through analysis of the weather

15 There is no standard guideline or reference for collecting and analysing evidence in fire cases
in Indonesia. The kind of evidence to be collected and the methodology of collection were
based on expert advice.
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data from Badan Meteorolgi dan Geofisika (BMG or Meteorology and Geophysical
Agency), satellite data and field measurements.

2. General information on burnt sites

Land type and topography of the investigated areas were taken from maps and data
from Badan Pertanahan Nasional (BPN or National Agrarian Agency). From Forest
and Plantation Agencies, additional information on natural boundaries, road network
(including bridges), rivers/canals and villages/settlements was also collected.

3. Company’s preparedness in fire management

Information on the company’s efforts to manage fire, including availability of fire
brigades and forest fire prevention and suppression equipment (number, type, status/
condition) was collected. These were needed to evaluate the willingness and readiness
of the company in managing fire. Additionaly, fire-prone areas within the concession
area could be identified from AMDAL documents, which had to be prepared by the
company prior to the development of the plantation.

4. Fire behaviour and ignition source

The analysis of the fire's spreading pattern, including the identification of how and
where the fire stopped (natural boundaries, e.g. river, canal, or adjacent area such as
community forest or agriculture ared), was conducted to identify possible ignition
sources and motives/reasons.

5. Fud

Materials in the burnt areas were identified and analysed to obtain information on the
fuel type and quantity. The amount of materials |eft on the burnt sites and the amount
of biomass on the adjacent unburnt areas were calculated and the result was used for
estimating the amount of biomass that had burnt. The average heat penetration depth
into the peat layer and/or burnt material such as logs — shown by dark coloured
materials — was measured to estimate the fire intensity. Additionally, the fuel moisture
content on the unburnt sites was measured, on a dry weight basis, to give some
indication of the moisture content of the fuel on burnt sites.

6. Effect of fire on soil, water and micro-organisms

Fire affects soil characteristics and water quality. Samples were collected from burnt
and unburnt areas and analysed in the laboratory:

a  Soil/peat chemical properties:
i) 500 g of peat/soil samples were taken from every peat/soil layer and the
positions were recorded;

ii) samples were placed in labelled plastic bags;

iii) 3-4 samples per ha were collected; and

iv) samples were analysed in the laboratory to identify standard parameters
such as pH, nitrogen (N), phosphorous (P), potassium (K), carbon (C) and
sulphur (S) content.
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b. Peat/soil physical properties:
i) 34 samples per ha were collected using sample rings from every peat/soil
layer and the positions were recorded,;
ii) samples were |abelled; and

iii) samples were analysed in the laboratory to identify standard parameters
such as bulk density, aeration, drainage, soil porosity, and infiltration
capacity.

i) 500 g of ash/charcoa samples were taken from different peat/soil layers (0-10
cm, 10-20 cm, 20-30 cm) in burnt Sites;

ii) samples were |abelled; and
iii) samples were analysed in the laboratory to identify standard parameters
suchasC, N, P K and S content.
d. Water quality:
i) water samples were taken from the canal in the investigated sites;
ii) samples were placed in bottles and labelled; and

iii) samples were analysed in the laboratory to identify standard parameters
such as sulphide, phosphate, nitrite and nitrate, and the presence of micro-
organisms.

e. Organism population:

i) peat samples were taken from established plots (1x1 m or 10x5 cm) in burnt

and unburnt areas; and

i) samples were analysed in the laboratory to identify insects, bacteria and
fungi.

The results from the burnt and unburnt areas were compared. The differences
offered insights about the fire occurrences. For example, fires cause quick release of,
and therefore increase, soil nutrients such as P and K, but lead to the reduction of N,
C and part of S. Fires will furthermore reduce the number of soil organisms
significantly, deteriorate water quality through erosion, sedimentation and leaching,
and increase bulk density that lowers soil porosity and infiltration capacity.
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The prosecutors charged the company under the Civil Act (Hukum Perdata), seeking
compensation for the losses (e.g. environment, health) that resulted from the fires.
However, this caseis ill pending and therefore is not discussed in this report. The lack of
clear regulations, guidelines, and experience makesiit difficult for the prosecuting team to
make a strong case for the trial. This appendix details how the compensation was
calculated in the case against PT. Adei to demongtrate the difficulties faced by the experts.

Fire use in land preparation has ecological impacts on the peat swamps, causes
environmental problems such as smoke or haze, and exerts economic costs due to the
reduction of the opportunity for planting oil palms for a certain period of time.
Investigation of the burnt sites and laboratory analyses found that the fire destroyed
10 cm of the peat layer, which will reduce the capability of the peat to retain water by
650 m*ha.’® This also reduces the opportunity to utilise the area as an oil palm
plantation for about 15 years (naturally and without any disturbance, the
decomposition rate of peat is 1 cm per 1.5 years). All these factors are considered in
the calculation of compensation.

1. Ecological impact

The loss of the capacity to retain 650 m3/ha of water means flooding during the rainy
seasons and droughts during the dry season may result. To replace the loss, it is
estimated that a 20 m x 25 m reservoir that is 1.5 m deep is required for every hectare
of peat affected. The local cost to build this reservoir is Rp 100,000/m?. The cost for a
reservoir with a surface area of 635 m? is Rp 63.5 million/ha.*” To build a reservoir big
enough to cover 2,970 ha® will cost Rp 188,555 million.* If it costs Rp 100 million
per year to maintain such areservoir, then the total maintenance cost for 15 yearsis
Rp 1,500 million. Thus, the total compensation for the loss of water retention capacity
of 2,970 ha of peat becomes Rp 190,055 million.

2. Economic impact

Fire can destroy a 10 cm peat layer in a couple of hours, which under natural processes
will take 15 years to be replaced. During these 15 years, an oil pam plantation could have
started production. The potentia loss of profits can be calculated as follows:

16 Widjaya-Adhi, I.P.G. (1986). Pengelolaan Lahan Rawa Pasang Surut dan Lebak. Jurnal
Litbang Pertanian V(1): pp. 1-9.

72(20x 1.5) + 2 (25x 1.5) + (20 x 25).

18 2 970 ha were the calculated extent of area burnt using SPOT images, which was cross-
checked by a ground survey on 10 July 2000.
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Assumptions used:

e 2,970 ha affected;

e 0il pam starts production at 4 years of age;

e crude palm ail (CPO) production per ha: 4,000 kg/year;
e CPO price per kg: Rp 3,000; and

e yearsof production lost: 11 years (15 - 4).

Cost calculation:®
a. Cost for planting 2,970 ha of oil palm Rp 39,337.6 million
b. First year maintenance cost for 2970 ha  Rp  14,942.1 million

. Second year maintenance cost Rp 13,249.2 million
d. Third year maintenance cost Rp 13,471.9 million
e. Fourth year maintenance cost Rp 19,201.1 million
f. Fifth year maintenance cost Rp 17,255.7 million
g. Sixth-fifteenth year maintenance cost Rp 200,772.0 million
h. Total costs Rp 318,229.6 million
i. Harvested product sales for 11 years Rp 392,040.0 million
j. Profit lost duetofire (i - h) Rp 73,810.4 million

3. Environmental impact

As aresult of peat burning, gasses (e.g. CO,, NO,, SO,, CH,, NH,, CO) and particulate
matters are released. The carbon produced was calculated using the Seiler and Crutzen
(1980) formula:

M =A x B x E, where

M: total mass of forest or peat consumed by burning (tonnes)
A: area burnt (km?)

B: biomass loading (tonsg/km?)

E: burning efficiency

Other polluting gasses were not calculated since they were not measured (during
burning) and no formula was available. The mass of CO, released into the atmosphere
during burning is calculated by the following expression:

M(CO,): (0.50) (0.77) M (units of tons of carbon in the form of CO,)

Carbon released per ha: 15.7 ton

Carbon price per ton: US$ 20 (Rp 200,000)

Carbon price cost for 2,970 ha: 2,970 hax 15.7 ton x 200,000
=Rp 9,325.8 million

19 Based on local prices.
20 L_uhur, B. (1999). Carbon trading: A private sector perspective. BIOTROP,
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4. Total costs

The total damage cost due to 2,970 ha burnt in the PT. Adei Plantation and
Industry concession area is:

a Ecological impact: Rp 190,055.00 million
b. Economic impact: Rp 73,810.44 million
c. Environmental impact: Rp 9,325.80 million
d. Total Rp 273,191.24 million

5. Other losses

Apart from the costs mentioned above, fire and haze generate other impacts such as
health problems, and loss of forest products, jobs or income. However, these were
excluded from the calculation of compensation due to the lack of data. Furthermore,
the costs arising from the loss of “intangible benefits’ (e.g. ecological services —
biodiversity, erosion) were not considered particularly because accounting
methodology and knowledge are unavailable. A complete calculation of al these
losses — which is not possible for this case — would result in a much higher
compensation to be paid by the company.
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